INTRODUCTION
In Jones v. Barnes, l the Supreme Court held that attorneys appointed to appeal criminal convictions have no constitutional duty to raise every nonfrivolous issue that defendants request them to argue.
2
The Supreme Court previously had held that, under the fourteenth amendment, an indigent defendant is entitled to the assistance of counsel on a first appeal. 3 Once appointed, counsel must meet a minimum standard of effectiveness 4 and act as an advocate for the defendant rather than as a friend of the court. 5 Aside from these general propositions, however, the Court had not clearly articulated the specific constitutional duties that appointed counsel owe their clients. In Barnes, the Supreme Court examined these duties and held that counsel can provide a constitutionally adequate defense while refusing to raise nonfrivo-
103 S. Ct. 3308 (1983).
2 The Second Circuit noted that appellate counsel is not required to raise frivolous issues on appeal even at the client's request. When counsel, in good faith, determines that the defendant's case is wholly frivolous, he may "advise the court and request permission to withdraw." Anders v. 
1983]
APPOINTED COUNSEL 1355 incorporated some but rejected most of the claims." Melinger then drafted seven potential arguments that he was considering raising in his brief, and invited Barnes' "reflections and suggestions" with regard to those issues. 12 The record did not indicate a response to Melinger's proposal. 13 In his brief, Melinger raised only three of the seven points proposed earlier.
14 Barnes subsequently filed twopro se briefs raising three more issues. 15 At oral argument, Melinger argued the points raised in his brief but not the arguments raised in Barnes' brief. The Appellate Division affirmed Barnes' conviction by summary order, 16 and the New York Court of Appeals denied his leave to appeal.
17
Barnes then commenced a five-year sojourn through the state and federal courts in an attempt to reverse his conviction.,
The District Court for the Eastern District of New York found his claims without merit and dismissed his petition for a writ of habeas corpus.
1 9 The Second Circuit affirmed, 20 and the Supreme Court denied a petition for a 11 Id. Melinger wrote Barnes that he would not argue that trial counsel was ineffective. Melinger was under the mistaken belief that a claim for ineffective counsel "was not cognizable on appeal." Barnes, 665 F.2d at 430. He also declined to argue that the bedside identification was unconstitutional. Id.
12 103 S. Ct. at 3310. The seven potential claims of error included arguments that the facts relating to Butts' prior acquaintance did not substantiate the court's determination of an "independent identification," see supra note 9; that the trial court incorrectly barred introduction of psychiatric evidence; that the prosecution summary was prejudicial; and that the court erred in examining Barnes and in refusing defense counsel's request for a jury instruction on accessorial liability. Barnes, 665 F.2d at 430.
13 See supra note 6.
14 The issues that Melinger raised were: "[1] improper exclusion of psychiatric evidence, [2] 1975) ). In High, appointed counsel filed a four-page brief in which he did not make "even minimal statement of the facts which were relevant to the appeal." Id at 111. "The single 'Assignment of Error' was that the trial court erred in finding the defendant guilty" and the three-sentence argument simply invited the court to review the transcript. Id. The court found this "worthless" brief a violation of counsel's duty under Anders to raise nonfrivolous arguments conscientiously on appeal. Id. at 112-13. At the very least, counsel should have advised the court of anything in the record that might arguably have supported the appeal. Id. (citingAnders, 386 U.S. at 744-45).
386 U.S. 738 (1967).
30 Id. at 74445. Because there was no "finding of frivolity by either of the California courts," id. at 743, counsel had a constitutional duty to prosecute the appeal. Thus, the Court held that appointed counsel must either prosecute the appeal or file an "Anders brief" which raises any issue that might arguably support the appeal. See inkfa note 35. no merit to the appeal, and informed the district court that he would not file a brief.
3 1 The district court examined the record and affirmed Anders' conviction without the aid of argument or brief by defense counsel. 32 The Supreme Court decided that California's procedure violated the constitutional requirement of substantial equality and fair process because it did not provide the defendant with counsel that acted as an advocate, 3 3 "nor did it provide that full consideration and resolution of the matter as is obtained when counsel is acting in that capacity. '34 Appointed counsel, in the role of advocate, has a constitutional duty to "support his client's appeal to the best of his ability. '35 The Second Circuit reasoned, "[b]y extension," that because attorneys have a constitutional duty to prosecute a nonfrivolous appeal, they also have a duty to prosecute to the full extent of their professional ability all nonfrivolous issues requested by the defendant in that appeal. Because Melinger refused to raise nonfrivolous issues requested by Barnes, he failed to prosecute the appeal to the best of his ability. Id. The Court stated that counsel's "no merit" letter "affords neither the client nor the court any aid. The former must shift entirely for himself while the court has only the cold record which it must review without the help of an advocate." Id. at 745.
35 Id. at 744. The Anders standard does not require counsel to prosecute a wholly frivolous appeal. In such a case, counsel can request permission to withdraw. "That request must, however, be accompanied by a brief referring to anything in the record that might arguably support the appeal." Id. at 744. The Court reasoned that this requirement would afford the client "that advocacy which a nonindigent defendant is able to obtain. It would also induce the court to pursue all the more vigorously its own review because of the ready references not only to the record, but also to the legal authorities as furnished it by counsel." Id. at 745. ply do not have the time or space to argue more than a few issues effectively. The Court decided to define adequate representation in terms of practicalities in order to protect defendants and strengthen the appellate process. The majority was concerned that defendants would rob themselves of good representation if counsel were bound to their whims and wishes. Chief Justice Burger implied that appellate judges may not recognize a valid argument amongst a whole array of weaker points, 52 and suggested that effective advocacy is essential in assuring that judges consider the most promising issues. 5 3 The majority apparently feared that unsophisticated or stubborn defendants would unintentionally and unnecessarily weaken their appeals if they could compel appointed counsel to raise every colorable issue. This result would frustrate the appellate courts in their pursuit of justice.
The Court was also reluctant to allow appellate judges the opportunity to "second-guess" counsel's reasonable professional judgments.
54
Under this decision, counsel is given full authority to make strategic decisions as to which arguments will be raised on appeal. The judge's proper role is to evaluate the argument raised, not to inquire into the advocate's reasons for refusing to press one particular point or another. The Court apparently believed that the appellate process would be strengthened by protecting this division of labor whereby the judge and the advocate each perform their specialized function.
The Court then applied its standard to Melinger's conduct and concluded that he met the constitutional requirement of adequate representation established in Anders. 55 The majority stated that the Second Circuit had misinterpreted Anders and the extent to which it controlled Barnes. The majority distinguished Anders on the grounds that a duty to argue a nonfrivolous appeal differs from a duty to argue a nonfrivolous issue requested by defendant on appeal. 56 Furthermore, the Court added that none of its other decisions had suggested that an "indigent defendant has a constitutional right to compel appointed counsel to The Court also cited Chief Justice Burger's concurring opinion in Wainwright v. Sykes, 433 U.S. 72, 93 n.1 (1977)(Burger, C.J., concurring), which stated that "the accused has the ultimate authority to make certain fundamental decisions regarding the case, as to whether to plead guilty, waive a jury, testify in his or her own behalf or take an appeal." Barnes, 103 S. Ct. at 3312. The Court apparently believed that fundamental decisions about the defendant's appeal were not at issue in Barnes. This case concerned technical and strategic decisions about the appeal, not the decision whether to pursue an appeal at all. This fundamental decision remains reserved for the defendant.
The Court also acknowledged Faretta v. California, 422 U. S. 806 (1975) , which held that "with some limitations, a defendant may elect to act as his or her own advocate." Barnes, 103 S. Ct. at 3312. In this case there was no evidence that the defendant wished to waive the right to representation by counsel. Rather, Barnes wished to retain counsel yet make decisions concerning which issues to raise on appeal. See infra text accompanying note 116.
58 Barnes, 103 S. Ct. at 3314 (Blackmun, J., concurring) (emphasis in original). Blackmun agreed with the American Bar Association's conception of a lawyer's proper role:
[W]hen, in the estimate of counsel, the decision of the client to take an appeal, or the client's decision to press a particular contention on appeal, is incorrect, [clounsel has the professional duty to give to the client fully and forcefully an opinion concerning the case and its probable outcome. Counsel's role, however, is to advise. these requirements were met in Barnes, and concurred in the judgment to affirm the conviction.
62
Justice Brennan, in a virulent dissent, wrote that the majority had disregarded fundamental precepts of equality and individual autonomy.
6 3 He argued that the Court misinterpreted cases in which the Court previously had articulated appointed counsel's duty to the defendant. 64 Justice Brennan also was not persuaded by the practical concern exhibited in the Court's opinion. He disagreed with the majority's claim that counsel's strategic decisions strongly affect the outcome of appeals. 65 Furthermore, the dissent claimed that the decision constituted bad policy because it would enhance mistrust between counsel and indigent defendants.
66
The dissent found itself in fundamental disagreement with the Court's characterization of the proper role of appointed counsel in appealing an indigent defendant's conviction. Justice Brennan insisted that counsel's duty extends only to assisting the defendant "in making choices that are his to make, not to make choices for him, although counsel may be better able to decide which tactics will be most effective for the defendant. '6 7 Justice Brennan stated that wise clients will defer to their lawyer's judgment, but noted that "[t]he Constitution. . . does not require clients to be wise .... "681 The dissent was clearly concerned that this ruling will place ultimate decisionmaking authority with counsel rather than the defendant, upon whom the consequences of the deci-62 Id. Though the Court elected not to rule on the matter, Barnes, 103 S. Ct. at 3314 n.7, Justice Blackmun noted that a client can obtain review of nonfrivolous claims not raised by counsel through a writ of habeas corpus. He further stated that Melinger's conduct constituted "'cause and prejudice' for any resulting procedural default under state law." Id. at 3314 (Blackmun, J., concurring)(citing Wainwright v. Sykes, 433 U. S. 72 (1977) ). Under Wainwright, defendants can obtain writs of habeas corpus even though they failed to raise the claim in the state proceeding if they can show that the failure was the result of "cause and prejudice." In Wainwright, a prisoner petitioned for habeas corpus on the grounds that an inculpatory statement was admitted against him without showing that he understood his Miranda rights. Petitioner offered no explanation for not objecting at trial as required by the state "contemporaneous objection" rule. Furthermore, there was other damaging evidence presented at trial that diminished any actual prejudice possibly resulting from the admission of the confession. Thus, the Court held that petitioner's failure to make a timely objection under the state rule barred federal habeas corpus review of the Miranda claim. Id. at 91. Justice Blackmun believed that Barnes' failure to raise claims due to counsel's refusal to argue them on appeal would constitute cause and prejudice. Thus, Barnes would be able to raise these claims on habeas corpus even if a state procedure required him to raise the claims at a state proceeding. 103 S. Ct. at 3314 (Blackmun, J., concurring).
63 103 S. Ct. at 3318 (Brennan, J., dissenting). 64 Id. at 3317 (Brennan, J., dissenting). 65 Id. at 3318 (Brennan, J., dissenting). Second, the dissent explained that the majority's holding violates principles of comparable representation. Justice Brennan noted that indigent defendants will be affected by this ruling to a far greater degree than defendants who retain private counsel.
74 A paying defendant can simply discharge counsel who refuses to raise certain issues on appeal. Thus, Justice Brennan implicitly asserted that the Court discriminated against indigent defendants because only that class of clients will be forced to acquiesce in the professional judgment of counsel.
75
Justice Brennan declared that his concern finds support in previous Supreme Court decisions that discuss the appropriate role of appointed counsel.
76 He agreed that the Court had never decided the specific issue upon which certiorari was granted in Barnes, 77 but argued that "A nders and Faretta describe the right to counsel in terms inconsistent with today's holding. '78 According to the dissent, Fare/la and Anders were 69 Id. at 3316 (Brennan, J., dissenting). Justice Brennan cited Faretta, which stated that
[t]he right to defend is personal. The defendant, and not his lawyer or the State, will bear the personal consequences of a conviction. It is the defendant, therefore, who must be free personally to decide whether in his particular case counsel is to his advantage. And although he may conduct his own defense ultimately to his own detriment, his choice must be honored out of "that respect for the individual which is the lifeblood of the law." 70 Barnes, 103 S. Ct. at 3318 (Brennan, J., dissenting). 71 The State could legitimately infringe upon individual autonomy and dignity in the interests of a speedy and effective prosecution. Id. The Court might contend that such interests are served in its ruling because theper se rule would hamper efforts to achieve an effective prosecution. See infra text accompanying notes 91-97. 72 Barnes, 103 S. Ct. at 3319 (Brennan, J., dissenting). 73 Id Justice Brennan stated that, under the Court's ruling, "having a lawyer becomes one of the many indignities visited upon someone who has the ill fortune to run afoul of the criminal justice system." Id.
74 Barnes, 103 S. Ct. at 3315 (Brennan, J., dissenting). 75 Id. at 3315-16 (Brennan, J., dissenting). 76 Id. at 3316-17 (Brennan, J., dissenting). 77 Id. at 3317 (Brennan, J., dissenting). 78 Id. In Faretta v. California, 422 U.S. 806 (1975), the Court held that a defendant has a constitutional right to proceed without counsel when he voluntarily and intelligently elects to "predicated on the view that the function of counsel under the Sixth Amendment is to protect the dignity and autonomy of a person on trial," 79 and thus provide more than the mere opportunity "to have one's case presented competently and effectively." ' 0 Justice Brennan found evidence for this assertion in the Court's decision to impose a duty upon appointed counsel to file an "Anders brief' when counsel finds the appeal wholly frivolous.
8 ' The dissent argued that the Court's decision forces an indigent defendant to "choose between foregoing the assistance of counsel altogether or relinquishing control over every aspect of his case beyond its most basic structure .... 82 Justice Brennan contended that this result violated the intent of Anders and Fareta, which sought to protect the defendant's right to free choice and grant the defendant a certain measure of equal representation. In addition to these conceptual objections, the dissent disagreed with the Court over the practical effects of the Second Circuit's rule. Justice Brennan did "not share the Court's implicit pessimism about appellate judges' ability to recognize a meritorious argument, even if it is made less elegantly or in fewer pages than the lawyer would have liked, and even if less meritorious arguments accompany it."8 s 4 In Justice Brennan's view, skillful appellate advocacy makes a difference in only a handful of cases, and "for the most part good claims will be vindicated and bad claims rejected . .. "85 Thus, Justice Brennan does not do so. Months before trial, Faretta requested that he be allowed to represent himself. After questioning Faretta about legal procedure, the trial court ruled that Faretta had not intelligently waived his right to assistance of counsel and appointed a public defender to represent him. The Supreme Court held that Faretta did make an intelligent waiver and that Faretta had a constitutional right to defend himself. The Court reasoned that the sixth amendment right to assistance of counsel "implicitly embodies a 'correlative right to dispense with a lawyer's help.'" Id. at 814 (quoting Adams v. United States ex rel. McCann, 317 U.S. 269, 279 (1942)). For a discussion of Anders, see supra notes 29-35 and accompanying text.
Justice Brennan asserted that the "right to 'the assistance of counsel' carries with it a right, personal to the defendant" to decide which nonfrivolous issues should be raised on appeal. Id. at 3316 (Brennan, J., dissenting). Faretta established a similar personal right to defend oneself without the aid of counsel. Id.; see supra note 69. 79 Barnes, 103 S. Ct. at 3316 (Brennan, J., dissenting).
80 Id. 81 Id.; see supra note 35. TheAnders brief is given to the defendant as well as the court in order to give the defendant the opportunity to raise and argue further any of the points in the brief. Anders, 386 U.S. at 744. Brennan believed that this procedure evidenced a respect for the dignity and autonomy of the indigent defendant that was lacking in Barnes. 103 S. Ct. at 3316 (Brennan, J., dissenting).
82 Barnes, 103 S. Ct. at 3316 (Brennan, J., dissenting). The Court had recognized that the defendant retains the right to decide the most basic aspects of the defense, such as "how to plead, whether to present a defense [and] believe that clients will be denied good representation if they pursue many issues on appeal against the advice of counsel. The dissent did insist, however, that the practical effect of the Court's rule would be a deepening of the mistrust between indigent defendants and court-appointed counsel.
8 6 Justice Brennan asserted that the Court's decision would heighten mistrust that indigents feel for their appointed lawyers because it "encourages lawyers to disregard their clients' wishes without compelling need," and therefore, could "only exacerbate the clients' suspicion of their lawyers." ' 8 7 Justice Brennan contended that the decision could only lead defendants to believe that the law conspires against them and result in a decreased effectiveness of the indigent's overall representation.
88
Although the dissent strongly objected to the Court's ruling, it would not affirm the Second Circuit's judgment because the district court did not address the factual question of whether Barnes "actually insisted in a timely fashion that his lawyer brief the nonfrivolous issues identified by the Court of Appeals." 8 9 The dissent would remand for a determination of the issue. If Barnes did not insist, or if he was satisfied with filingpro se briefs, "then there would be no deprivation of the right to the assistance of counsel." 9 IV. ANALYSIS Many of the Burger Court's values, priorities, and sensitivities were subtly expressed in Jones v. Barnes. The decision revealed the Court's willingness to sacrifice abstract conceptions of equality, individuality, and professional responsibility to practical procedural concerns. In the Court's view, legitimate moral concerns about equal representation for indigent defendants pale before the spectre of endless appeals, harrassed attorneys, and overcrowded court dockets.
In Barnes, the Court decided that appointed counsel can disregard the demands of the defendant, argue only one or two of the strongest issues on appeal, and still satisfy the constitutional requirement of adequate and effective representation. The Court paid passing attention to constitutional issues, but focused primarily on strong practical consider- GEo. LJ. 1015 LJ. , 1036 LJ. (1981 . Brennan notes that mistrust can be engendered by conflicting interests, one of which may be that an appointed lawyer, working for a smaller fee than normal, "has an obvious financial incentive to conclude cases on his criminal docket swiftly." Barnes, 103 S. Ct. at 3318 (Brennan, J., dissenting ations in giving preference to the professional judgment of counsel. Attention to practical considerations was warranted, because the Second Circuit's per se rule could encourage some indigent defendants to insist that thirty or fifty issues be argued on appeal. 9 ' Appointed counsel would have to sift through these claims and decide which were colorable. 92 If the appellate court affirmed the conviction, and appointed counsel had failed to advance every claim requested, the defendant could petition for a writ of habeas corpus, charging ineffective assistance of appellate counsel. The federal district court would be forced to consider each one of the claims and second-guess the professional judgment of appointed counsel. If the district court found one nonfrivolous issue among those that the attorney neglected to prosecute, it would be compelled to grant the writ of habeas corpus unless the State assigned new counsel and granted the defendant leave to appeal the conviction in the state appellate courts.
93
The Burger majority was determined to avoid this scenario. The Court clearly expressed concern, if not dismay, at the number of judges who had considered Barnes' appeals. 94 Chief Justice Burger had previously stated his concern about the lack of finality in the American judicial process. 95 The Chief Justice had also expressed deep concern over 91 The tendency of some prisoners to abuse the judicial process is well-documented. For example, Clovis Green filed between 600 and 700 complaints in state and federal courts over a period often years. In re Green, 669 F. Defendants also tend to abuse the claim of ineffective assistance of trial counsel. Some prosecutors have stated that "offenders may deliberately use an inexperienced attorney in the hopes of building a trial record which later will be the basis for an appellate court to vacate or reverse the conviction." Tybor, Trial and Error: The Issue of Incompetent Legal Counsel, Chicago Tribune, Sept. 25, 1983, § 4, at 1, col. 1.
92 An attorney who is unwilling to raise 50 issues in a single brief could raise all the nonfrivolous issues in the appellate brief and submit the "frivolous" issues to the court in an '"Anders brief." See supra note 35. In theAnders brief, counsel would have to explain why each of these issues is unsupportable. See Anders v. California, 386 U.S. 738, 744 (1967 94 The Court noted that, at the time of the Second Circuit appeal, "at least 26 state and federal judges had considered respondent's claims that he was unjustly convicted for a crime committed five years earlier; and many of the judges had reviewed the case more than once. Until the latest foray, all courts had rejected his claims." Barnes, 103 S. Ct. 3308, 3311 n.3 (1983) .
95 Chief Justice Burger wrote:
The deterrent function of the criminal justice system has not been realized. That system must restore at least some degree of deterrence. The message we have failed to send-the message society must send-is that the consequences of criminal conduct are swift and certain. No such message is getting through today. The criminal process should not [Vol. 74 the increasing workload of judges and their resultant inability to dispense justice adequately. 96 The Second Circuit's per se rule would have provided litigious prisoners with another opportunity to prolong the appellate process and frustrate society's desire for swift and certain determination of criminal charges.
97
The per se rule could also result in a significant drain upon the resources of that judicial system. Defense attorneys would have to spend precious time sifting through a mountain of claims to make sure that every single nonfrivolous issue was raised. State appellate judges might frequently have to consider seven or ten issues in a twenty-page brief rather than one or two well-formulated arguments.
98 Appellate judges would have to research and consider issues that counsel did not have the time or space to fully elaborate. Finally, district court judges could be flooded with habeas corpus petitions from clever prisoners insisting that counsel raise a large number of issues on appeal. 99 The courts would extend over a span of three, five, or seven years, with repeated appeals and repeated collateral attacks on convictions. At some point there must be finality. Without finality, deterrence is a myth. Burger, Annual Report on the State of theJudiciag --1980, 66 A.B.A. J. 295, 299 (1980) . It appears that people tend to be less satisfied with one round of litigation and are demanding a "second bite at the apple" far more than in earlier times. Burger, Isn't There a Better Way?, 68 A.B.A. J. 274, 275 (1982) . Even more recently, Burger wrote:
[When] the workings of many courts are falling into disrepair in spite of many improvements, we must reexamine the mind-set that brought us where we are today. We have reached the point where our systems of justice-both state and federal-may literally break down before the end of the century. Burger, Today's Challenge.-Improving the Administration ofJustice, 55 N.Y. ST. B.J., Feb. 1983, at 7, 12. 97 Barnes does not block a prisoner from filing a writ of habeas corpus on the grounds of ineffective assistance of appellate counsel. The rule announced in this case will, however, significantly affect the disposition of such writs. Under the Second Circuit rule, a petitioner would only need to convince the district court that appellate counsel failed to raise one nonfrivolous issue. Under the Court's ruling, petitioner also has to prove that the neglected claim was meritorious. A meritorious claim is one that would likely succeed if raised in court; a nonfrivolous claim is merely one that has some legitimate support. Thus, it would be easier for a prisoner to obtain a new appeal in state courts under the Second Circuit's rule because that standard for reversal on habeas corpus was much lower.
98 Appellate courts might have been forced to expand the maximum length of briefs in order to give defense counsel enough space to argue all the nonfrivolous claims thoroughly.
99 The courts would receive more petitions because the Second Circuit rule would make it more likely that prisoners would prevail and win a new appeal in the state courts. See supra note 97. Furthermore, the prisoner's petitions now represent one-sixth of the federal district court docket. Burger, ChiefJustice Burger Issues Yearend Report, 62 A.B.A. J. 189, 190 (1976). have to scrutinize each claim to determine whether counsel made a reversible error by failing to raise a nonfrivolous issue. It is likely that the Supreme Court considered these bleak but realistic consequences of the Second Circuit's per se rule.
The Court, however, should not decide constitutional issues solely upon practical considerations. The Court therefore concluded that Melinger's representation satisfied the constitutional standard established in Anders100 In the Court's view, Melinger provided adequate representation by arguing only the strongest issues on appeal, the most effective method of appellate advocacy.
The dissent argued that this interpretation of Anders was too narrow because it ignored the egalitarian principles underlying that decision.'
The dissent is correct to a certain degree. The Anders Court was attempting to rectify violations of fair procedure and equality prohibited by the fourteenth amendment 102 when it imposed a duty on counsel to "support his client's appeal to the best of his ability."' 0 3 However, the Court's desire to achieve equality of representation between rich and poor was qualified. In the concluding paragraphs of Anders, the Court stated that its new procedure 0 4 "will assure penniless defendants the same rights and opportunities on appeal--as nearly as ispracticable-as are enjoyed by those persons who are in a similar situation but who are able to afford the retention of private counsel."' 0 5 In Barnes, the Court stated that the Second Circuit's rule was "contrary to all experience and logic."' 0 6 The Court therefore apparently considered the rule wholly impractical. Thus, the ruling does not violate the spirit of Anders to the extent charged by the dissent.
The dissent's assertion that Barnes unduly restricts the individual autonomy and dignity of the defendant is similarly flawed. Justice Brennan correctly perceived that the Court held the professional judgment of counsel in higher regard than the defendant's own perception of self-interest. However, the dissent exaggerates the extent to which that philosophy contradicts the principles of Faretta. In Faretta, the Court Chief Justice Burger has expressed the view that too many petitions are being filed: "Federal judges should not be dealing with prisoner's complaints which, although important to a prisoner, are so minor that-any well-run institution should be able to resolve them fairly without resort to federal judges." Id.
100 Barnes, J., dissenting) . Justice Brennan also argued that Anders reflected a respect for the dignity and autonomy of indigent defendants that is lacking in the majority's interpretation. Id. Thus, the Court was not unfaithful to Fareta, which allows the defendant to make strategic decisions about the appeal if he chooses to defend himself, and is not controlling when the defendant acquiesces to appointed counsel's representation. The dissent is unpersuasive because it considered issues in a purely abstract conceptual manner. Justice Brennan asserted that Barnes is unfair to indigent defendants because they are the only type of defendants who will ever experience this kind of conflict with counsel. As the dissent notes, a paying defendant can simply dismiss any attorney who refuses to comply with the defendant's demands. 109 An indigent defendant must go through elaborate procedures to get another lawyer appointed to the case. In Drumgo v. Superior Court, 8 Cal. 3d 930, 506 P.2d 1007 , 106 Cal. Rptr. 631 (1973 , the California Supreme Court held that constitutional guarantees are not violated by the appointment of an attorney other than the one requested by the defendant. Furthermore, the court held that
[t]he appointment of counsel to represent an indigent rests, as always, in the sound discretion of the trial court, and there can be no abuse of that discretion when the court appoints competent counsel who is uncommitted to any position or interest which would conflict with providing an effective defense. Id. at 934-35, 506 P.2d at 1010, 106 Cal. Rptr. at 634. A paying defendant, in contrast, does not need any court's permission to fire counsel. This view was upheld by the federal courts in United States v. Davis, 604 F.2d 474 (7th Cir. 1979). The Seventh Circuit ruled that the decision concerning an indigent's request for a particular attorney "is a matter committed to the discretion of the judicial officer making the appointment." Id at 479. The court further stated that reappointment of counsel was not necessary because " [t] he defendant has suggested little more than personality conflicts and disagreements over trial strategy between himself and the attorneys appointed to represent him." Id. The Court of Appeals reasoned that "[t]he need for the rational assignment of counsel for criminal defendants is a systematic one, not amenable to particular justification in each individual case." Id. This suggests that Barnes would not have been able to secure a new attorney even if he had requested one.
110 The Supreme Court has never held that representation received by indigents must be equal to that received by a paying defendant. In Douglas v. California, 372 U.S. 353 (1963), more control over some aspects of the appeal than an indigent defendant fails to create an invidious discrimination on the basis of wealth.
11 ' The indigent is still provided with counsel who must represent the defendant to the best of his or her ability."1 2 The Court is not depriving an indigent of adequate representation because of the defendant's poverty. The Court simply held, as it had held in the past,"1 3 that defendants do not have complete control over strategic aspects of their defense.'
4 As Justice Blackmun indicated, 115 the dissent failed to explain why this division of labor rises to the status of a constitutional violation. The Court reasonably concluded that professional counsel can best make these decisions both for the benefit of the client and the judicial system as a whole.
Furthermore, Justice Brennan's concerns will have little effect upon most defendants. Indigents should rarely seek to preempt the good faith advice of counsel. Few defendants will insist on arguing many nonfrivolous issues when counsel emphatically asserts that such a strategy will the Court wrote: "[A] State can, consistently with the Fourteenth Amendment, provide for differences so long as the result does not amount to a denial of due process or an 'invidious discrimination.'" Id. at 356 (citing Williamson v. Lee Optical of Oklahoma, Inc., 348 U.S. 483, 489 (1955) ). In Douglas, the Court invalidated a state procedure in which the appellate court reviewed the merits of an indigent's claims in determining whether to grant a request for appointed counsel. The Court considered this procedure "invidious discrimination" because paying defendants always could have counsel argue the merits of their cases while indigent defendants could only have the representation of counsel at the discretion of the appellate court. Id. at 358. The Court also invalidated a state procedure in Griffin v. Illinois, 351 U. S. 12 (1956) , in which indigents were required to purchase the trial record to prepare their appeals. The Court concluded that this practice constituted an invidious discrimination because indigents unable to afford the cost of transcribing the record were effectively precluded from an appeal available to wealthier defendants. Id. at 19.
I11 The precise meaning of invidious discrimination is difficult to ascertain. However, in Gnjfi and Douglas, defendants were effectively denied an opportunity to appeal their convictions. See supra note 110. In contrast, Barnes had an opportunity to appeal and to air his strongest claims. He was only denied the opportunity to argue claims that his attorney believed were weak. This is significantly different from the cases where indigents were denied access to the courts or placed at a serious disadvantage because of their poverty.
112 Attorneys are still required to use their best professional judgment. If they do not do so, the indigent can prevail on a claim of ineffective assistance of counsel.
113 The Court has held that defendants can be bound by the consequences of strategic decisions of counsel. Henry v. Mississippi, 379 U. S. 443 (1965) . In Heng, the defendant's counsel delayed objecting to evidence, hoping to invite error and thus lay the foundation for a subsequent reversal. The Court held that "counsel's deliberate choice of the strategy would amount to a waiver binding on petitioner and would preclude him from a decision on the merits of his federal claim either in the state courts or here." Id. at 451. 114 The dissent implied that choosing claims to be argued on appeal is a basic facet of the defense and not simply a strategic decision. Barnes, 103 S. Ct. at 3316 (Brennan, J., dissenting). The Court maintained that deciding which of the many nonfrivolous issues to raise is strategic because counsel has a limited amount of time and space to make the argument. Id. at 3313.
115 Barnes, 103 S. Ct. at 3314 (Blackmun, J., concurring).
defendant. This duty can only be derived through interpreting the sixth amendment in light of the Court's past decisions. The Court remained faithful to its previous decisions and accounted for practical concerns that plague today's judicial system. The Court was right to protect the integrity and effectiveness of the appellate process in spite of idealistic notions of counsel's duty to indigent defendants.
V. CONCLUSION
The Court's decision in Barnes v. Jones was sensible and legitimate in light of the practical problems that would result if it adopted the Second Circuit's per se rule. The Court correctly decided not to embrace the dissent's concerns about equality, individual autonomy, and professional responsibility to avoid the spectre of endless appeals and increasingly overcrowded court dockets. Barnes will not adversely affect representation of indigents. Defendants retain the right to adequate representation because the Court will continue to expect appointed counsel to argue the strongest issues on appeal. If counsel fails to do so, indigent defendants may bring an action alleging ineffective assistance of appellate counsel. The Court has preserved the fundamental rights of the indigent and protected the judicial system from further abuse by predatory "jailhouse lawyers." 
